
April 13, 1955 

Hon.TomKing,Chsinnan 
House Oil, Gas and Milling ccnlimittee 
Fifty-fourth Legislature 
Austin, Texae 

Letter opinion I?o. MS- 197 

Re: Constitutionality of House Bill 
217, 9th LegisLature 

Dear Mr. King: 

We quote from your letter of March 30, 1955: 

we would appreoiate you giving ua an opinion as 
to whether or not thia Bill (H.B. 217, 9th Legia- 
lature), if passed into law, would impair existing 
contracts, and whether or not the bill ae written 
would be unoonet1tiati0na1.* 

At the outeet,we point out that we are familiar neither 
with the oharaoter nor the teme of the contracta to which you re- 
fer in your question. Furthermore, we are not in a position to esti- 
mate the mounts of gas that will be made available for irrigation 
purposes under the term of this bill. Therefore, we cannot know 
whether this bill, if psased, will In fact render producers mble to 
fulfillany contraotarmrmitmmtstheym&hthavs,orwillbave any im- 
pact whatsoever on suoh contra&e. 

The Contract Clauee of the Federal Constitution (Art I, ,Seo. 
10)pmvideethatno atate shall pass 4np law impairing the obligatione 
of contracts. The obligations of contracts me also protected by Arti- 
cle I, section 16 of the Constitution of Texas. 

m vier I. Sixth WardBuIlding and Loan Association of Amarlc, 
Iii 310 U.S. 32, 39 (1939), the United States SuPre4ne Court said: 

'In HomS Building and LOan Association vs. Blaisdell, 
this Court canaidered the authority retained by the Stute 
over contraots ‘to safegumxd the vital intern&s of its 
people'. The rule that all contracts are made subject to 
this paramount authority wee there reiterated. $uch autho- 
rity is not limited to health, morale and safety. It ex- 
tends to economla neede aa well." 
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In Henderson County VB. mpson, 300 U. s. 258 (1936), the 
Supreme Court considered appellant's contention that a Texaa statute 
forbidding the use of eweet-gas in the mufacture of carbon black im- 
paired the obligations of contracts since it prohibited the performance 
of appellant's contra&a with pmduoem to take sweet gas for its strip- 
ping plant and its contraot to deliver the residue gas efter stripping. 
The Court reJected this contention with the following reasoning: 

I . . .The statute here challenged ia not directed 
against any term of any ormtraot. It deala merely with 
the use of an article of ocmmeroe; and its effect upon. 
contracts is incidental. The distinction was pointed 
out by the district court, which said that the Constitu- 
tion of the State of Texas 'has never been held to avoid 
a police statute dealing directly with physical things 
in the interest of the public welfare, and touching con- 
tractual relationships only incidentally aa they may have 
attached to those physical things prior to the paaaage of 
the statute.' 14 F. Supp. 328, 334. That ruling accords 
with constitutional doctrine long established in this and 
other courta." 

It is well settled that ". . .though the obligetiona of oon- 
tracts must yield to a pmper exercise of the police power, and vested 
righta cannot inhibit the proper exertion of the power, it must be exer- 
cised for an end which ie in fact public and the meana adopted must be 
reasonably adapted to the acccenplis)vment of that end and muet not be ar- 
bitrary or oppressive.“ Treigle v. Acme Hcenestead Aseociaticn, 297.Ub.S.. 
189, 197 (1936). 

With this principle in mind, we have examined House Bill 217, 
to determine if the end sought to be achieved thereby is, in fact, public. 

We believe that the Legislature intenda by this bill to conserve 
the aoil'of this state and to increase tid render mom stable ite agricul- 
tural productivity. We conclude that thie intention, if effectuated by 
this bill, will tend to promote the general welfare of our State and will 
tend to serve an economic need.. 

The next test to be satisfied under Treigle v. Acme Homestead 
Association, m, is'whether the meanD adopted are reasonably adapted 
to the aoccanpliahnent of this end, and are neither arbitrary nor oppres- 
sive. , 

III Dodgen v. Depulgio, 146 Tex. 538, 209 S. W. 26 588 (1948), 
our Supreme Court, in diecussing Tuttle v. Wood, 35 S. W. 26 1061 (Tex. 
Civ. App. 1930, writ refueed), stated: 
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#It is held. . /that in passing on the Constitution- 
ality of statutes enacted under the police power, . . . it 
must be kept in view that 'so long as t-t power is reamn- 
ably exercised by the legislative authority, no other branch 
of the govemnent may interfere laherewith,' and that ordin- 
ari4 'the neceesity or reaeonableneee of regulation or pmhi- 
bition * + l pd left to the disomtion of the Legislature;~ 
whose determination thereof, in the exemise of a sound dis- 
cretion, is ccmolusive upan the courts.'" 

We oonolude that the use of natural gas, on the premises 
where such gas is produced, for the purpose of operating irrigation 
punps is reasonably related to the aocomplielvnent of the end sought by 
the Legislature in House Bill 217, ad is neither arbitrary nor oppres- 
sive in view of the paramunt neoeseity, as determined by the Legisla- 
ture, for legislation designed to conserve rrd render more productive 
the soil of Texas. Ordinui4, the necessity or reasonableness of regu- 
lation or prohibition is left to the discretion of the Legislature. 
Dodgen v. Depulgio, supra. 

We amme that the Leg&ax-o is awee of the impact this Act 
may have on the settled doctrines end practices of this State. In making 
the use of natural gas for irrigation pulps p 4mmount to aI2 other uses, 
and by repealing all statutes that may conflict with this use, the Legis- 
lature will perhaps be repealing the authority now veeted in the Railroad 
Cowmission to regulate oil and gas pmduotion, insure ratable taking of 
oil and gas (House Bill 217 la not restricted in its operation to gas wells, 
nor to the amount of gas that can be demanded), and theauthority to require 
the return of natural gas to the producing formation in order to increase 
the ultimate recovery of oil from such fomation. Houae Bill 217 could have 
the further effect of curtailing or denying the use of natural gas for law- 
ful and necesacrry purposes other then the operation of irrigation pumps. To 
subordinate these important functions and uses to the use of natural gas for 
irrigation pumps is within the discretion snd determination of the Legisla- 
ture, however, and we asame, se stated above, that these matters hrve been 
taken into aonaideration in the drafting of this Act. 

We hold that House Bill 217 does not operate to impair the obll- 
gations of contracts in violation of Seodiion 10, Article I of the Constitu- 
tion of the United States, and Section 16, Article I of the Constitution of 
Texas, and ia notiotherwise unconstitutional. 

APPROVED: Yours very truly, 

Enos T. Jones JORIiBRRSHRPPRRD 
Reviewer Attorney Ganeral of Texas 

W. V. Geppert 
Reviewer BY -G 

Robert 3. Trot&i 
First Assistant 

Mart Stunes 
Assistant Attorney General 


